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From
 a dualist political perspective the norm

ative hierarchy of constitutio-
nal norm

s are ensured by m
eans of procedural lim

its on constitutional reform
s, 

w
hich represent a division betw

een constitutional and ordinary law
. H

ow
ever, 

this is not the only sort of restraint that constitutional system
s place upon 

am
ending pow

er, substantive lim
its are part of m

any constitutions around the 
w

orld. The effectiveness of both procedural and substantive clauses depends 
on how

 the violating acts w
ill be controlled. Should dem

ocratic concerns be 
already present in judicial review

 of ordinary law
, they are w

eightened w
hen 

the subject of review
 is a constitutional am

endm
ent. The m

ain reason lies in 
the greatest dem

ocratic dem
ands of constitutional am

endm
ents in com

parison 
to ordinary law

. C
onstitutional am

endm
ents are in betw

een constituent and 
constituted pow

ers. The debate on judicial review
 of substantive lim

its to consti-
tutional am

endm
ents faces one m

ore dem
ocratic challenge, that is, the im

plicit 
substantive restrains on the am

ending pow
er. In this approach, constitutional 

courts define som
e rights or structures as unam

endable even though they are 
not expressly set in the constitutional text. C

onsidering that both B
razil and 

C
olom

bia have a practice in judicial review
 of constitutional am

endm
ents, w

e 
focus on how

 the Suprem
o Tribunal Federal and the C

orte C
onstitutional de 

C
olom

bia explain their com
petence and the role of im

plicit substantive lim
its 

to derived constituent pow
er. In doing so w

e dem
onstrate at w

hat extent B
razil 

and C
olom

bia judicial pow
ers are related to popular sovereignty. 

IN
T

R
O

D
U

C
T

IO
N

T
he B

razilian C
onstitution of 1988 and the C

olom
bian C

onstitution of 
1991 w

ere designed w
ith a com

m
itm

ent to protect hum
an dignity by m

eans of 
fundam

ental rights, both constitutions present a strong substantive content. 
T

herefore, their constitutional courts develop an im
portant role in protecting 

these rights. Furtherm
ore, the level of judicial interference on political acts 

reveals how
 B

razilian and C
olom

bian constitutional system
s deal w

ith the 
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tension betw
een popular sovereignty and constitutionalism

. T
his potential 

conflict is intensified in judicial review
 of constitutional am

endm
ents, be-

cause there is an expression of derived constituent pow
er on one side and a 

restricting judicial institution on the other. 
C

onstitutional C
ourts use different justifications for declaring the un-

constitutionality of constitutional am
endm

ents. It is com
m

on to find reasons 
concerning to procedural review

 of the constitutional am
endm

ent process. 
H

ow
ever, constitutional courts around the w

orld have begun to use another 
type of argum

ent to explain judicial review
 of constitutional am

endm
ents, 

reasons that are beyond constitutional procedural requirem
ents: they are subs-

tantive lim
its to am

ending pow
er. 

Substantive restraints express the w
ill of the original constituent pow

er 
in protection on som

e rights that are the core of a constitutional system
; they 

rem
ove from

 derived constituent pow
er the decision-m

aking pow
er on such 

clauses. T
his is the reason w

hy they are know
n as im

m
utable, unalterable, 

perpetual, petrified or unam
endable clauses. It seem

s reasonable w
hen the 

original constituent pow
er sets borders to derived constituent pow

er because 
the form

er is hierarchically superior to the latter and it can delegate the pow
er 

to am
end the constitution only under certain conditions. 

T
he m

ain goal of those clauses is to guarantee the durability/continuity 
of the constitution, since, even allow

ing for changes, a m
inim

um
 core is es-

tablished to m
aintain the constitutional identity. E

xam
ples of unam

endable 
clauses are: dem

ocracy (T
urkey, art. 4), republic (Italy, art. 139), secularism

 
(Portugal, art 288, b), fundam

ental rights (B
razil, article 60, § 4º, IV

), national 
integrity (C

ape V
erde, art. 285), official language (B

arein, art. 120, c), and na-
tional flag (E

ast T
im

or, art. 156, i). Furtherm
ore, som

e constitutional courts 
recognize im

plicit substantive lim
its to am

ending pow
er, w

hich are not expli-
citly outlined in the constitutional text. 

T
his paper explores judicial review

 of constitutional am
endm

ents to 
unveil the justifications used by the C

olom
bian C

onstitutional C
ourt (C

C
) 

and the B
razilian Federal Suprem

e C
ourt (ST

F) to strike dow
n constitutional 

am
endm

ents. T
he m

ain purpose of this paper is to com
pare the argum

ents 
used by both courts to assum

e the com
petence to substantive judicial review

 
of am

endm
ents, regardless an explicit constitutional perm

ission. 
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T
he C

olom
bian C

onstitution of 1991 allow
s the C

onstitutional C
ourt to 

review
 constitutional am

endm
ents w

hen they do not com
ply w

ith procedural 
requirem

ents in the am
endm

ent process. B
ernal says: 
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Indubitably, articles 241 and 379 of the C
onstitution em

pow
er the C

ourt to 
review

 constitutional am
endm

ents. N
onetheless, according to these articles, 

the C
ourt can declare that an am

endm
ent is unconstitutional if and only if 

there is a breach of the rules establishing the am
endm

ent procedure. Suppose-
dly, this does not include the pow

er to review
 the content of the am

endm
ent 

(B
E

R
N

A
L, 2015, p. 340).

T
he C

olom
bian C

onstitution text gives to the C
C

 a com
petence to re-

view
 only the regularity of constitutional am

endm
ent process. A

n explanation 
on this C

olom
bian C

onstitutional design can be found in the preference for 
the understanding of juridical system

s as a dynam
ic one. T

his feature is attri-
butable to the strong influence of the kelsenian thought in the C

olom
bian le-

gal field (LO
PE

Z
, 2005). In other w

ords, the C
olom

bian constitutional design 
has a preference for avoiding any substantive restriction of am

ending pow
er. 

In the beginning of its activity as the guardian of the 1991 C
olom

bian 
C

onstitution, 1 the C
C

 played its role w
ithin the textual restrictions im

posed 
by articles 241 and 379 of the C

onstitution, that is, only procedural judicial 
review

 of constitutional am
endm

ents. Som
e scholars have assessed this per-

form
ance as m

inim
alist (C

A
JA

S, 2005), and the ruling C
-222/97 is a good 

exam
ple of this self-restricted attitude by the C

C
.

H
ow

ever, this trend changed in 2003 w
hen the C

C
 took over the com

-
petence of the C

ongress to substantively am
end any constitutional provision. 

From
 this m

om
ent, the C

ourt divided its constitutional doctrine of judicial 
review

 of constitutional am
endm

ents in tw
o parts: one for substantive judicial 

review
 and another for procedural judicial review

.
T

he basis for justifying the judicial review
´s new

 focus can be found in 
the C

-551/03 ruling. In this case, the C
C

 selected the argum
ent of the interpre-

tation of the w
ord am

en
d as the basis for a new

 stage in controlling C
ongress 

constitutional am
ending pow

er. A
ccording to G

özler, this argum
ent can be 

sum
m

arized as it follow
s:

Parting from
 this m

eaning of w
ord “am

end”, som
e scholars, and even a Supre-

m
e C

ourt, asserted that the pow
er to am

end cannot replace one constitutio-
nal system

 w
ith another or alter the basic structure or essential features of the 

constitution. Likew
ise, som

e authors argued that the constitution has an “inner 
unity”, “identity” or “spirit” and the am

ending pow
er cannot ruin this “inner 

unity”, “identity” or “spirit” of the constitution (G
Ö

Z
LE

R
, 2008, p. 69) 

In this decision, the C
C

 started its path tow
ard a m

axim
alist exercise of 

judicial review
 of constitutional am

endm
ents, because the C

ourt lim
ited the 

1 
T

h
e C

o
lo

m
b

ian
 C

o
n
stitu

tio
n
al C

o
u
rt w

as created
 b

y
 th

e 1
9
9
1
 C

o
lo

m
b

ian
 C

o
n
stitu

tio
n

.
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C
ongress am

ending pow
er to w

ithdraw
 the com

petence to substitute or repla-
ce the C

onstitution. T
he distinction betw

een original and derived constituent 
pow

er w
as crucial in this argum

ent (B
E

R
N

A
L, 2013), because each one of 

these agents has a different com
petence to alter the C

onstitution. 
O

nly the original constituent pow
er has authorization to change the 

C
onstitution w

ithout lim
its, w

hile the derived constituent pow
er is under 

constitutional restrictions. A
ccording to the C

C
, the am

endm
ent pow

er of 
the derived constituent pow

er cannot replace the entire C
onstitution, neither 

replace som
e elem

ents that are essential to the identity of the C
onstitution. 

T
hese pow

ers only can be exercised by the original constituent pow
er. 

T
he justification for substantive judicial review

 of constitutional am
end-

m
ents based on the interpretation of the w

ord “am
end” as a prohibition of 

the C
onstitution replacem

ent had been adopted by the Indian Suprem
e C

ourt, 
as state by G

özler: “T
he Suprem

e C
ourt of India, in K

esavananda B
harati v. 

State of K
erala, held that ‘the pow

er to am
end does not include the pow

er to 
alter the basic structure, or fram

ew
ork of the C

onstitution so as to change its 
identity’” (2008, p. 69). In the sam

e w
ay, in C

-551/03, the Justices of the C
C

 
recognized that they follow

ed the doctrine exposed by the Indian Suprem
e 

C
ourt in order to re-conceptualize your ow

n com
petence on judicial review

 of 
constitutional am

endm
ents. 

H
ow

ever, the Indian C
onstitution does not have “a provision stipulating 

that this constitution has a basic structure and that this structure is beyond 
the com

petence of am
ending pow

er” (G
Ö

Z
LE

R
, 2008, p. 94). T

he creation of 
the “basic structure of the C

onstitution” is open to judicial interpretation. 
T

here is also the sam
e absence in the C

olom
bian C

onstitution, but the C
ons-

titutional C
ourt tried to fill this gap in order to escape from

 the paradoxical 
logic behind the constitutional substitution doctrine: T

he Justices controlling 
non-w

ritten lim
itations of derived pow

ers by m
eans of a non-w

ritten constitu-
tional com

petence (G
A

R
C

IA
, 2016). 

Since the C
-551/03 ruling, the constitutional substitution doctrine is not 

identified as a form
 of substantive judicial review

, but as sort of judicial review
 

in w
hich the C

ourt only checks procedural requirem
ents: the com

petence of 
the derived constituent pow

er for am
ending the C

onstitution:

Judicial review
 of constitutional am

endm
ents does not have a substantive 

nature because the C
onstitution does not contem

plate this possibility. T
he 

C
olom

bian C
onstitution does not have unam

endable clauses. T
he exam

 over 
the com

petence of am
ending pow

er cannot be confused w
ith a substantive 

review
. T

his kind of com
parison is typical of the intangibility test, w

hich is 
different from

 the constitutional substitution test. In this test, the constitu-
tional am

endm
ent cannot be confronted w

ith the provisions of the C
onstitu-

tion, since they are essentially contradictory. In the constitutional substitution 
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test, therefore, it is only exam
ined that the exercise of the derived constituent 

pow
er has not gone beyond the lim

its im
posed by the C

onstitution to am
end 

it but not to replace it (C
olom

bian C
onstitutional C

ourt, ruling C
-551/03).

In several decisions follow
ing the C

-551/03 case the C
ourt focused on the 

procedural nature of the constitutional substitution doctrine. Furtherm
ore, it 

created a specific m
ethodology in order to disassociate the constitutional substi-

tution doctrine w
ith substantive judicial review

 of constitutional am
endm

ents. 
T

his m
ethodology w

as presented in the cases C
-970/05 and C

-1040/05. 
A

ccording to the latter, the constitutional substitution doctrine is com
posed 

by three steps, w
hich are stated in a form

 of a syllogism
 (B

E
R

N
A

L, 2013). T
he 

C
ourt’s reasoning for denying the substantive nature of the constitutional 

substitution doctrine is grounded in the first step of the m
ethodology: the 

determ
ination of the syllogism

’s m
ajor prem

ise. 
T

he m
ajor prem

ise w
orks as a flexible piece of reasoning, because it does 

not contain an intangible principle sim
ilar to petrified clauses in the B

razi-
lian C

onstitution. It neither corresponds to a specific or isolated provision 
of the C

olom
bian C

onstitution. T
hus, the m

ajor prem
ise of the syllogism

, 
the prem

ise that constitutes the identity of the 1991 C
olom

bian C
onstitution 

and that cannot be replaced for a constitutional am
endm

ent, acts as an am
or-

phous elem
ent: 

M
oreover, in the substitution test (...): (a) it is verified if the am

endm
ent intro-

duces a new
 essential elem

ent to the C
onstitution, (b) it is analyzed if the new

 
elem

ent replaces the one originally adopted by the constituent. Finally, (c) the 
new

 principle is com
pared w

ith the previous one to verify, not if they are dif-
ferent, w

hich w
ill alw

ays happen, but if they are opposites or entire different, 
to the extent that they are incom

patible. (C
olom

bian C
onstitutional C

ourt, 
ruling C

-551/03C
-1040/2005)

T
he m

ajor prem
ise should be contrasted w

ith the am
endm

ent, w
hich 

represents the m
inor prem

ise in the syllogism
. Finally, the C

ourt states the 
conclusion of the syllogism

, in w
hich it verifies the existence or not of a subs-

titution of the essential elem
ent stipulated in the m

ajor prem
ise. T

hat elem
ent 

could not be replaced because it contains, “the spirit” or ‘the identity” of the 
C

onstitution. 
N

otw
ithstanding the C

C
 m

ethodology, the fact that a constitutional 
am

endm
ent is rem

oved from
 the juridical system

 approxim
ates the constitu-

tional substitution doctrine to the effects of substantive judicial review
 (C

E
-

LE
M

IN
, 2016). Scholars in C

olom
bia have denounced the m

aneuver of the 
C

ourt to disguise the constitutional substitution doctrine as a procedural w
ay 

of judicial review
: “It is doubtful that the C

onstitutional C
ourt hides, behind 
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the concept of com
petence lim

its, som
ething that are truly intangible substan-

tive lim
its to the am

ending pow
er” (JA

R
A

M
ILLO

, 2013, p 346). 
H

ow
ever, the strongest critique against this judicial review

 of constitu-
tional am

endm
ents does not com

e from
 the sim

ilarity betw
een substantive 

review
 and constitutional substitution doctrine, but from

 the idea of the sub-
jectivity of the judges in the determ

ination of the constitutional “spirit” or 
“identity”. A

uthors as G
arcia and G

necco w
arn that im

plicit lim
its constitute 

dogm
atic reasoning of the judges “m

ore or less arbitrary, due to the absence 
of an objective param

eter to define them
” (G

A
R

C
ÝA

; G
N

E
C

C
O

, 2016, p. 75). 
Since the beginning of the constitutional substitution doctrine, the C

C
 

had the opportunity to discuss this sort of critique in internal debates, how
e-

ver, only a m
inority of the Justices dissented of the m

ajority, 2 and, in the cour-
se of tim

e, they started supporting the constitutional substitution doctrine. 
In order to m

itigate the subjectivity of the judges, the C
ourt began to set 

som
e extra requirem

ents for citizens w
hen they bring any law

suit of uncons-
titutional constitutional am

endm
ent, for exam

ple: clear and com
plete proof 

of the constitutional substitution. W
hen the plaintiff does not dem

onstrate it, 
the C

ourt does not accept the case. “T
he C

ourt m
ust require that the plaintiff 

clearly, sufficiently, and specifically dem
onstrate that there is a genuine subs-

titution of the C
onstitution” C

-153/07). 
A

lthough the C
C

 have elaborated m
echanism

s to avoid concerns about the 
subjectivity in the constitutional substitution doctrine, it produced a collateral 
effect regarding an unbalanced distribution of pow

ers. A
n essential principle 

of the constitutional State is the conception of a sim
ilar w

eight in the am
ount 

of pow
er that each branch has in relation to the other pow

ers. B
ecause of this 

principle, constitutions give to all branches different m
echanism

s to defend 
them

selves from
 other pow

ers (H
A

M
ILTO

N
, M

A
D

ISO
N

, JA
Y, 1984). Judicial 

review
 corresponds to an exam

ple of this principle, once it checks abuses of the 
C

ongress. H
ow

ever, in the case of the constitutional substitution doctrine, the 
decision of the C

C
 striking dow

n am
endm

ents w
ithout an external and clear 

param
eter of control can produce an instrum

entalist use of the doctrine, hiding 
potential reciprocal control w

hen the derived constituent pow
er aim

s to check 
the Judiciary and the C

onstitutional C
ourt previous rulings. 

2. U
N

C
O

N
ST

IT
U

T
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N
A

L
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O
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U
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N

A
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D
M

E
N

T
S 
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R
A

Z
IL

 

E
xplicit substantive lim

its to constitutional reform
s have been a tradi-

tion on the B
razilian constitutional history, only the C

onstitutions of 1824 

2 
S

ee th
e d

issid
en

t v
o
te o

f Ju
stice H

u
m

b
erto
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o
rto

 in
 C
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0
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0
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5
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d
 th
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t v
o
te o

f Ju
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d
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7
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and 1937 did not present these restrictions. T
he first one having a m

onarchi-
cal profile and the second, a m

ore authoritarian characteristic. In the Federal 
C

onstitution of 1988, there is an expansion of the substantive lim
its to cons-

titutional am
endm

ents by m
eans, initially, of the exclusion of the republic as 

a non-am
endable clause, follow

ed by the m
aintenance of the federative system

 
and the inclusion of: direct, secret, universal and periodic voting; division of 
pow

ers and fundam
ental rights (art. 60, § 4º). 3

In B
razil, substantive lim

its to am
ending pow

er are com
m

only nam
ed 

of petrified clauses, since the adjective petrified w
orks to indicate the inaltera-

bility of these provisions (B
U

LO
S, 1999, p. 119). H

ow
ever, although there is 

such an unchanging claim
, M

anoel G
onçalves Ferreira Filho (1995, p. 11) does 

not follow
 the position that such provisions petrify the C

onstitution. O
ne of 

the reasons for this assertion lies in the technique of enunciation adopted by 
the original constituent pow

er, w
hich sought to avoid an excessive specifica-

tion of the petrified clauses, setting them
 in a general function (opened clau-

ses). T
hus enabling the evolutionary construction of the fundam

ental content 
of these constraints (C

O
ST

A
 E

 SILV
A

, 2000, p. 104). 
T

hus, like the G
erm

an C
onstitution of 1949 and unlike the C

olom
bian 

C
onstitution, the B

razilian C
onstitution covers substantive lim

its to am
en-

ding pow
er, how

ever, it does not expressly assum
e the com

petence of judi-
cial review

 of constitutional am
endm

ents. In this respect, the com
parative 

constitutional law
 of G

erm
any, C

olom
bia, and India show

s that the absence 
of explicit authorization for am

endm
ent control w

as not an obstacle for the 
courts to assum

e such jurisdiction. In B
razil, it w

as no different, since after the 
enactm

ent of the 1988 C
onstitution, the exercise of judicial review

 of consti-
tutional am

endm
ents becam

e w
idely accepted both by national doctrine and 

by the ST
F (M

E
N

D
E

S, 2005, p. 456). 
It is interesting to indicate the inaugural reasons used by the Justices to 

take control of am
endm

ent from
 the 1988 C

onstitution. 4 B
efore the first jud-

gm
ent on the constitutionality of a prom

ulgated constitutional am
endm

ent, 
the ST

F ruled on a constitutional am
endm

ent proposal by m
eans of abstract 

judicial review
 (A

D
I nº 466 - ruled on 03/04/1991). T

he am
endm

ent proposal 
aim

ed to extend the death penalty for cases of theft, kidnaping or rape follo-
w

ed by m
urder. H

ow
ever, it w

ould violate the fundam
ental right to life, an 

unam
endable clause. In his opinion, the Justice C

elso de M
ello em

phasized 

3 
It sh

o
u
ld

 b
e em

p
h
asized

 th
at th

e ex
clu

sio
n
 o

f th
e rep

u
b

lic in
terru

p
ts a lo

n
g

 p
ro

cess o
f its co

n
stitu

tio
n
al 

p
ro

tectio
n
. A

t th
at tim

e, th
e co

n
stitu

en
ts p

referred
 to

 d
eleg

ate to
 th

e p
o
p

u
lar w

ill th
e d

efin
itio

n
 reg

ard
in

g
 

th
e fo

rm
 o

f g
o
v
ern

m
en

t, rep
u
b

lic o
r co

n
stitu

tio
n
al m

o
n
arch

y
, acco

rd
in

g
 to

 th
e p

leb
iscite o

f art. 2
º o

n
 th

e 

T
ran

sito
ry

 P
ro

v
isio

n
s

4 
T

h
ere are so

m
e p

rev
io

u
s ru

lin
g
s fro

m
 th

e S
T

F
 in

d
icatin

g
 th

at it w
o
u
ld

 assu
m

e th
e co

m
p

eten
ce o

f ju
d

icial 

rev
iew

 o
f co

n
stitu

tio
n
al am

en
d
m

en
ts: h

ab
ear co

rp
u
s n

º 1
8
.1

7
8
; w

rit o
f m

an
d

am
u
s n

º 2
0

.2
5

7
. 
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that the 1988 C
onstitution does not allow

 for the abstract preventive judicial 
review

, that is, provisions still in the process of approval. H
ow

ever, it should 
be noticed that C

elso de M
ello pushed forw

ard the argum
ent to m

ake it clear 
that prom

ulgated constitutional am
endm

ents w
ould not be excluded from

 
judicial review

 for violating petrified clauses.
From

 1993, the ST
F starts to directly address the questioning of the cons-

titutionality of prom
ulgated constitutional am

endm
ents. T

he first judgm
ent 

on the subject occurred in the appreciation of A
D

I’s nºs. 829, 830 and 833, 
decided jointly on 14/04/1993 and under the report of Justice M

oreira A
lves.

W
hen analyzing the opinions of the Justices in those cases, it is noticed 

that there w
as no reference to the fact that the object of the unconstitutiona-

lity w
as a constitutional am

endm
ent. T

his discussion appeared only w
hen the 

rapporteur started his vote stating that “there is no doubt that, in the face of 
our constitutional system

, this court is com
petent, in diffuse or concentrated 

control, to exam
ine the constitutionality of constitutional am

endm
ent - as it 

happens in the case - im
pugned by violating explicit or im

plicit petrified clau-
ses”. T

he other Justices follow
ed the rapporteur’s opinion to rule out the un-

constitutionality of the am
endm

ent w
ithout giving further argum

ents about 
the com

petence of the ST
F to control constitutional reform

s in com
parison 

to judicial review
 of ordinary law

. 
In the judgm

ent of the precautionary m
easure from

 the A
D

I nº 926, the 
Justice C

elso de M
ello m

ade the follow
ing statem

ent: “W
e m

ust not lose sight 
of the fact that constitutional am

endm
ents m

ay also be incom
patible w

ith the 
text of the C

onstitution. C
onstitution to w

hich they adhere, hence, their full 
judicial enforcem

ent, especially in view
 of the them

atic core protected by the 
im

m
utability clause inscribed in art. art. 60, § 4º”. B

ased on the fundam
ental 

right character of the tax annual legal authorization, 5 the ST
F accepted the 

precautionary suspension of a constitutional am
endm

ent for the first tim
e 

since the enactm
ent of the 1988 C

onstitution. 
It w

as only in the judgm
ent of the A

D
I nº 939 that the ST

F struck dow
n 

a constitutional am
endm

ent from
 the legal system

. It w
as stated in the ru-

ling: “1 - A
 constitutional am

endm
ent, em

anating, therefore, from
 a derived 

constituent pow
er, affecting a violation of the original C

onstitution, can be 
declared unconstitutional by the ST

F, w
hose prim

ary function is to protect 
the C

onstitution.” 
T

hese first rulings on judicial review
 of constitutional am

endm
ents de-

m
onstrate how

 the ST
F justified judicial intervention in the am

ending pow
er. 

From
 these cases, it is possible to note that there w

as no discussion am
ong 

the Justices about the non-assum
ption of this com

petence. T
he com

petence 

5 
T

ax
 p

ay
m

en
t can

n
o
t b

e req
u
ired

 b
efo

re o
n
e y

ear o
f th

e law
 au

th
o
rizatio

n
.



C
O

L
E

Ç
Ã

O D
E

S
IG

U
A

L
D

A
D

E E A R
E

C
O

N
S

T
R

U
Ç

Ã
O D

A D
E

M
O

C
R

A
C

IA S
O

C
IA

L - V
O

L
U

M
E III

1
3
1

of judicial review
 of constitutional am

endm
ents arose from

 a syllogistic rea-
soning betw

een the follow
ing prem

ises: a) m
ajor prem

ise: petrified clauses are 
constitutional provisions im

posing lim
its to provisions from

 the am
ending 

pow
er; b) m

inor prem
ise: constitutional am

endm
ents are provisions lim

ited 
by petrified clauses; c) conclusion: as it happens w

ith any constitutional provi-
sion, the violation of petrified clauses by an am

endm
ent entails judicial review

 
of the am

endm
ent. T

his interpretation by the ST
F w

ill guide the decisions to 
subsequent cases. 

Furtherm
ore, the presence of a specific list of petrified clauses is not a 

sufficient lim
it to the am

ending pow
er in the B

razilian C
onstitution because 

the unam
endable clause “fundam

ental rights” contains infinite possibilities in 
its content once the B

razilian C
onstitution states that the list of fundam

en-
tal rights is not closed to those already inscribed in the constitutional text, 
since new

 ones can be recognized (art. 5º, § 2º). In the judgm
ent of the A

D
I 

nº 929 and 939 the ST
F recognized tax annual legal authorization as an im

-
plicit fundam

ental right. T
herefore, the ST

F assum
ed to itself the com

petence 
of substantive judicial review

 of constitutional am
endm

ents notw
ithstanding 

any explicit constitutional provision allow
ing it. T

he C
ourt did it by the argu-

m
ent of petrified clauses protection. 

C
O

N
C

L
U

D
IN

G
 R

E
M

A
R

K
S

W
hen constitutional am

endm
ents are subject to judicial review

, each 
constitution ends up revealing the w

ay it handles the tension betw
een cons-

titutionalism
 and dem

ocracy (V
IE

IR
A

, 1997, p. 56). O
n the one hand, the 

denial of the judicial review
 of constitutional am

endm
ents, on the grounds 

of respect for the popular sovereignty of the reform
 act, provokes the judicial 

deprotection of the unam
endable clauses (w

hen that judicial review
 lacks, it 

leaves the pow
er of reform

 free to even replace the constitution). O
n the 

other hand, the existence of this control has the possibility to strike dow
n the 

constitutional am
endm

ent to protect the unam
endable clauses established by 

the original constituent pow
er (in the absence of unam

endable clauses, the 
judicial interpretation m

ay create im
plicit restrictions). T

hese hypotheses thus 
reveal a dispute over popular sovereignty betw

een the am
endm

ent and the 
unam

endable clauses.
C

olom
bia and B

razil have assum
ed substantive judicial review

 of consti-
tutional am

endm
ents by m

eans of judicial interpretation. T
he first one did it 

w
ith reference to an im

plicit constitutional identity that is not available to be 
replaced by the derived constituent pow

er. O
n the other hand, the B

razilian 
case differs because of the explicit petrified clauses im

posing lim
its to am

en-
ding pow

er. T
hose clauses are protected by the ST

F in judicial review
. 
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D
espite the difference betw

een C
olom

bia and B
razil, both judicial re-

view
 system

s recognize im
plicit lim

its to the derived constituent pow
er. First, 

because the C
olom

bian C
onstitution does not have a list of unam

endable 
clauses, the C

onstitutional C
ourt is free to select them

. Second, because the 
B

razilian C
onstitution allow

s for im
plicit new

 fundam
ental rights and there-

fore petrified clauses. 
H

ow
ever, this opened inalterability is questionable from

 the dem
ocra-

tic point of view
, since it puts great com

petences in the hands of the C
ourts. 

Furtherm
ore, this broad judicial reasoning tends to constrain the dem

ocra-
tic potentiality present in the deliberation of the constitutional am

endm
ent. 

E
ven though the am

endm
ent can override a decision from

 the C
ourt, this 

new
 am

endm
ent can be subject of a new

 judicial review
. In this process, 

there is a prevalence of judicial decisions instead of am
endm

ents because 
the new

 judgm
ent should follow

 the previous one, as a requirem
ent of cohe-

rence in courts. 
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